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Dear (NG

[ am writing 1n response to your letter of December 15, 2016 to Administrator Gina McCarthy.
That letter enclosed your request that U.S. Environmental Protection Agency enter into a
programmatic agreement with the State of Michigan and the Menominee Nation, pursuant to
Section 106 of the National Historic Preservation Act (NHPA), regarding consultation and
coordination to consider impacts to cultural and natural resources from the proposed Aquila
Resources Back Forty Project. EPA does not have the authority to enter into such an agreement.

Section 106 of the NIHPA requires federal agencies to take into account the effects of their
undertakings on historic properties, and afford the Advisory Council on Historic Preservation a
reasonable opportunity to comment. As currently proposed, the Back FForty Project requires no
federal undertaking because all of the permit decisions for the project required by federal law are
the responsibility of the State of Michigan under federally approved state authorities covering the
National Pollutant Discharge Elimination System (NPDES) permit program (Section 402 of the
Clean Water Act (CWA), 33 U.S.C. 1342), the wetlands/dredge and [ill permit program (Section
404 of the CWA, 33 U.S.C. 1344), and Title | of the Clean Air Act (42 U.S.C. 7475). While
EPA retains (ederal oversight responsibilities for these approved state programs, including
reviewing draft permits, the final permit decisions made under these anthorities are state
decisions and thus they are not subject to NIPA review.

In addition to the State of Michigan’s authority to issue permits under lederally approved state
authorities, Michigan also maintains stale authorily to issue mining permits under Part 632 of its
Natural Resources and Environmental Protection Act. Such permits are not subject to federal
oversight.

While there 1s no basis for EPA to enter into an agreement with the Statc and Tribe pursuant to
Section 106 of the NHPA, we note that the Michigan Department of Environmental Quality
(MDEQ) has acknowledged the importance of the project area to tribal members. MDEQ and
the State Archeologist met with the Menominee Tribe 1o discuss the Tribe’s concems, and
agreed to include reasonable permit conditions that would protect identified cultural resources.’
The State subsequently required Aquila Resources to undertake a cultural resources impact study

1 MDEQ’s response to comments received on the Part 632 permit.
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of the proposed mine site. Aquila Resources submitted reports entitled “Archaeological
Investigations of the Aquila Resources Inc., Back Forty Project Area, Menominee County,
Michigan” and “Phase I Archaeological Resources Survey for the Back Forty Project — Private
[.and North, Menominee County, Michigan” (Environmental Impact Assessment Volume 1I-H,
Appendix F, in the Part 632 Permit Application). As a result of these studies, mine features have
been located so as to avoid cultural resources identified, and permit conditions were added to the
proposed Part 632 permit to further minimize impacts to cultural resources. These conditions are
enclosed. The complete permit may be viewed at:

http:/fwww.michigan.gov/documents/deq/deq-oogm-mining-AquilaBackFortyPermit12282016_546947 7.pdf.

Additional information regarding MDEQ’s approach to consulting with tribal governments and
specific tribal coordination regarding the Back Forty Project is discussed in a January 19, 2017
letter from C. Heidi Grether, Director, MDEQ, to Joan Delabreau, Chairwoman, Menominee
Indian Tribe of Wisconsin. A copy of the letter is enclosed.

We appreciate the concerns you raised in your letter and have forwarded these to the State of
Michigan for further consideration and coordination. Please do not hesitate to contact me or
Peter Swenson of my staff if you have further questions.

Sincerely,

,/“"_rﬂ._’
B , ) - /-“' H 3 e ———
1" & | & u-ffy...,\(_ _,,.é‘"‘- =

_"L;:--'-""‘Chri stopher Korleski
Director, Water Division

Enclosures



Enclosure

Conditions Related to Cultural and Archaeological resources
Aquila Resources Back Forty Mine
Part 632 Mining Permit, Special Permit Conditions: A. General, Parts 2 and 3

2. The permittee shall immediately suspend relevant mining activities, and shall promptly notify
the OOGM Upper Peninsula District Geologist, in the event that any materials of possible
archaeological, historic, or cultural value are unearthed by mlnmg activities, and the permittee
shall implement the Unanticipated Discovery Plan. If a qualified archaeologist determines that
materials discovered are 1n fact cultural, the permittee shall notify the State Archeologist. In the
event that pre-contact cultural materials are discovered, the permittee or the State Archaeologist
wll notify appropriate tribal groups

3. If work must proceed near the area of an unanticipated discovery of cultural resources or
human remains before the disposition of the discovery is final, care must be taken to avoid
disturbing the area in which the discovery was made. Further, the activity shall be monitored by
a gualified archacologist until the disposition of the discovery is resolved.
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January 19, 2017

VIA E-MAIL

Chairwoman Joan Delabreau
Menominee Indian Tribe of Wisconsin
P.O. Box 810

Keshena. Wisconsin 54135-0910

Dear Madam Chairwoman Dalabreau:

Thank you for your December 13, 2016, letter regarding Aquila Resources Inc.'s Back rorty
Mine Project. Your letter expressed concern regarding the Michigan Depariment of
Environmental Quality's (MDEQ) consultation with your tribe on the project, specifically with
regard to the level and manner of consultation.

The “meaningful tribal consultation” standard that you reference in your ietter was set by the
federal government to govern fribal consultation by federal agencies with respect to federal
agency decision-making. For example, when the United States Environmental Protection
Agency (U.S. EPA) considers 2 wetiands permit under Section 404 of the Clean Water Act,
it is bound by the federal consultation policy. But the MDEQ is not required io meet this
federal standard of tribal consultation with respect to the Back Forty project. The MDEQ is
an agency of the State of Michigan, not the United States. As you note in your letter, the
MDEQ operates under “deiegated” authority in making decisions about wetlands permits.
But when the MDEQ considers a wetlands permit, it does so as a state agency
administering state law, specifically Part 303, Wetlands Protection, of the Natural
Resources and Environmental Protection Act, 1994 PA 451, as amended (Act 451) [See.
e.g., 33 U.S.C. § 1344(g)(1)]. The MDEQ does not act as a federal agency and does not
make a federal agency decision. Therefore, it is not obligated to follow the federal tribal
consultation policy. Region 5 U.8. EPA staff have confirmed that the MDEQ's
understanding on this issue is correct, and they specifically have informed the MDEQ that
the U.S. EPA would never have delegated this authority tc the State. This tribal consultation
responsibility is retained by the U.S. EPA,

The MDEQ’s fribal consultation obligations stem from the 2002 Government-to-Government
Accord signed by then Governor John Engler and the twelve federaliy-recognized Michigan
tribal governments. Enclosed is a copy of the Accord for your convenience. This Accord
has been reaffirmed by Governor Rick Synder as the means by which state agencies shall
engage the Michigan Tribes. It includes reference specifically to tribal consultation (see
Section V), and this is the process the state agencies are directed to follow. Additionally, in
2012 the MDEQ enacted a new Mining Policy outlining a process we have elected to follow
in sharing information on mining permit applications with interested Michigan-based tribes
and the U S, EPA sarly in the permit review process.

While the MDEQ does not have an obligation under either the Government-to-Government
Accerd or the 2012 Mining Policy to engage Wisconsin's tribal governments in consultation,
we have engaged in consultation with the Menominee indian Tribe of Wisconsin on

CONSTITUTION HALL « 525 WEST ALLEGAN STREET = P.C. BOX 30472 « LANSING, MICHIGAN 48909-7973
wwwLChigan. gov/MDEQ « (800) 662-8278
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nurnerous occasions over the course of our review of the Back Forty application. These
meetings have included you as the Tribal Leader, along with several of your key staff. Our
staff has even traveled to Wisconsin fo meet with you. In addition, your tribe has provided
written comments and feedback on the Back Forty application multiple times. Because we
understand how important this issue is to you and your tribe, we elected to reach out and
engage in government-fo-government consultation, not because we were reguired to do so,
but rather out of respect and courtesy io the Menominee Indian Tribe.

Given that the consultation responsibility for a Wisconsin-based tribal government rests with
the U.S. EPA we encourage your continued oufreach and engagement with them on this
issue,

Thank you for vour correspondence on this important matter. If we can continue to provide
clarity on Michigan's regulatory mining authority under Part 632, Nonferrous Metallic Mineral
Mining, of Act 451, piease do not hesitaie to contact us. Mr. Joe Maki, whao you already
have met with from our Upper Peninsula District Office, is our Mining Coordinator, and can
be reached at 908-250-4015; makij1 3@michigan.gov; or MDEQ, Oil, Gas, and Minerals
Division, 1504 West Washington Street, Marqueite, Michigan 48855. You may also contact
Nr. James Goodheart, our Tribal Liaison, at 517-284-8708 or goodhearii@michigan.gov; or
you may confact me.

Sincerely,
L i bl F et

St SR

C. Heid! Grether
Diracior
517-284-6700

Enclosure
cclenc: United States Senator Tammy Baldwin
United States Senator Ron Johnson
United States Representative Reid Ribble
Governor Rick Snyder
Mr. Larry Roberts, Assistant Secretary of Indian Affairs, U.S. Depariment of the Interior
Mr. Robert Kaplan, Acting Regional Administrator, U.S. EPA, Region 5
Mr. Kestutis Ambutas, Tribal Affairs Director, U.S. EPA, Region 5
Ms. Barbara Wester, Associate Regional Counsel, U.S. EPA, Region 5
Mr. Tom Meilius, Regional Director, U.S. Figh and Wildiife Service
Ms. Katie Steiger-Meister, U.S. Fish and Wildiife Service-GLRI
Mr. Curiis Sedlacek, U.S. Army Corps of Engineers, Detroit District
Mr. David Nyberg, Director, Governor's Northern Michigan Office
wMr. Robert Reichel, Michigan Depariment of Attorney General
Ms. Kelly Drake, Michigan Depariment of Attorney General
Dr. Dean Anderson, Michigan Siate Historic Preservation Office
Mr. Robert Wagner, Environment Deputy Director, MDEQ
Ms. Sarah M. Howes, Legislalive Liaison, MDEQ
Mr. Harold R. Fitch, MDEQ
Mr. James Goodheart, Triba! Liaison, MDEQ
Mr. Joe Maki, MDEQ
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GOV ERINOR

»the Members of the Michigan Housze of Representatives

To the Members of the bMich:

-

Executive Message of Governor John Engler Regarding the
2002 Government-to-Government Accord between the State of Michigan
and ithe Federally Recognized Indian Tribes in the State of Michigan

Dear Members of the Michigan Legisiature:

Fursunant 1o Articie V, Sertion 17, of the Michigan Constitution, I write to form aelly tranemit

to the Lagislature th: 2002 C—o erimeni-to-Government Accord netwasn .ne Rau of A{‘thg noang
the Federally Recognized Indian Tribes in the State of Michigan “Stats ialse
iransmit a copy of Executive Directive 2001-2, whisch i iv*srpo“ataé ‘within the S:ia‘i.e‘;-' ibal Acvesrd
Itis my hepe that these documents will be z;ui:l:: xed in the oficial Journals of the M an Honse of

Hepresentatives and the Michigan Senate.

As these docume e, the relationship iaeiwcwn the State of Michigan and the
welve faderally recagmzc—:a 1 Indian tribes within our stage f‘(}ntll’" ¢s 1o evolve and mature
am proud of the many steps we have taker in recent years to improve this relat fionship. Itis oy
hope that the principles articuisted in the negotiated State Tribe) e

Pt

%
Accord wil gmde izaders of th
state inte the future. In that vein, I urge the leadership of the Michigan Legislature to create
stancing commitiees on State Trinal Affaire, to provide a forum for I:g:.:]e».uv' interaction and

policymaking on the varied issues that sonfront the state and the tribes,

In addition to transmiiting & copy of the State-Tribal Accord to the Legislaturs, T am alse
sending the original document to the Michigan Secretary o:’ State for filing with the Office of the

Greas Spas of the Stats of Michigan. As each tribe ratifiss the State-Tribal Acceord, those ratified
documents will alse be transmibted to the Secretary of Su3 te.

OEPT OF ATTORNEY GENERAL
RECEIVED

L "{%Tg?zler ,[ DEC 192002
f Governgr

zr

s iDL HMLRILAR Attaiss DNASION

ce wiene The Honorabis sndel Jushice of the N
The Honorable Sﬂf‘rc ary of State of the

The Honorable Jenn r ‘\:ranho}:‘, Attorney Genera!l of the State of Mi ‘ehi oEn
Michigan Tribal Chaire
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solve differences is through a process of discussion and
"i‘tiga:za» only when this course is unaveidable.

Gm*ur:: Cmey

Tribal Affal

2. The Governor's Advis-:fr on 5::::6 -Tribal Affair snall work with trihal
chx s of the Executive Branch of the state of

1

p te to ae\»e‘op b:atc Lnnal Accord defining the
svate oF Michigan and the federally recognized

. Each e;\zocw-ve cepﬂfLmen... }‘
ff(vvu'nme.at shall dssignat
that department to be respons

depariment’s interactions with ‘; } go ; lr 135 Ci}:nfd,. :
regularly report departmental interaction te the Governor's Adviser on State-
Tribel Affairs, 'This provision is not intended to supplant effective amstmg
relationships with tribal governments. Likewise, it 1s not the'intent of this

‘(

directive to displace ongoing cogperative efforts and lines of communication

between the state apd & mea.

4. Each executive department engagad in a dispute with & tribal government

~and contemplating litigation cshall first consult with the Governor's Advisor
State-Tribal Affairs and thereafuer with that fribal government tc

negotiate a resolution prior to resorting to the court system.

=

The state of Michigan shali pa pa te in an annual meeling at which
ppropriate x‘epreaema:r es of .E::J state and fhe tribes may work fogether to

~

achisve mutual ‘708.13

mp»

| support legislation te authorize iniérgoveqzment&}
tribal sovernments, state government and
f ;the state.

Through cooperation, state and tribal governments can achieve more for all of

vur citizens, znd when ;"';»'sibi_, avoid costly and disruptive disputes. It is my hope
that these principles will guide the state of Michigan for many y‘ rs to comie.

[
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This aceard commits the parties to the initial tasks that will

{41  The development of stron
between the state of Michigan a
of Michigan.

g, rel ble government-to-government relationships
and

e tribes will be beneficial 1o all of the citizens

The tribes acknowledge that:

(1}  The state of Michigan operstes under authority grantec by the United States
Congtitution and by the peopls of i
1963, and state laws and regulatic

L

o~

through the Michigan Constitution of

e 1

(27 The state of Michigan is divid
£ executive, udlmal,m
of 1963, the execulive power is ve

nt brqnm s of
ichigan Constitution

(83  The state of Michigan has 2 responsi h“lrv to provide for and protect the
vealth, safery and welfare of \.11 of the citizens of Michigan;

4 Actions underiaker by the tribes that affect or may affect Michigan citizens
116 are not tribal members must be implemented in an informed and sensitive

marnner, respeciful of individual righis; and
(6)  The development of strong, relizble government-to-government relationshios
between the tribes and the state of Michigan will be bensficial to all of the citizens
of Michigan.

IV. PURPOSES AND OBJECTIVES

This accord illusirates the commitment by the parties to implementation of the
gover:zzlezwtt,»«governmen.t relationship, a relationship reaffirmed as svate policy on
May 22, 2001, by Governor Jdohn Engler's Executive Direciive 2001-2, "Palicy
Statement on State-Tribal Affairs,” This relationship respects the soversign status

of the parties, enbances and improves communications between them, and

facilitates the resolution of issues.

translate the
governmeni-io-government relationsnip into more efficient, impro ved and beneficial
services to Indian and non-Indian people. This accord encourages and provides the
foundation and framework for specific agreements among the parties outlining
specific tasks to address or resolve gpecific

SSUES

Jl

bt

The parties recognize that implementation of this accord will reguire a
comprehensive educational effort to promote understanding of the government-to-

government relationship within their owr governmental organizations and with the
§ o
publie.




viepmcram o AW et

Fack tribe will develop and engage in an effective process for consuliation with the
sta te con ccrnm& tribal action significanily affecting state inferests.

State-Tribal Forum and Task Forces

The state and the tribes shall establish a State-Tribal Forum consisting of tribal
governinent political leaders and their designees and the Governor's Poliey Advisor

g

on utate Tribel Affairs and appropriate officials from >t’ne* executive departments
siate government., The members of the for1 B} “1.1 be charged with me mlto-:r'm.c:

£
Q1 b

the implementation of this accord and ¢ s annual mesting described

below,

The parties can also form Tribal Leaders Task Forces on meatters that impact tribes
across the stanc on issue-specific matters such as education, natural resources or
health cars or aH other iszues of common concern. In sach inst :
desirability of a Task Force and the composition of the T
determined wmtlv by the state and the tribes. Bach’ “"::.’ Force may develop ite
own reperting schedule and protocels and proced ures.

Annusal Meeting

While this accord addresses the relationship between the parties, its ultimate
purpose is to improve the services delivered to people by the parties. The parties
shall meet on at least an annual basis 1o establish goals for improved services and
identify the obetacles to the achievement of thosa goals. At the annual meeting, the
parties will develop joint strategies and specific agreements to outline tagks,
overcome obstacles and achizsve specific goals.

As a component of the system of accountability within the state and tribal
government, the partles wiil also review and eva]uate af the annual meeling the
implementation of the gov-m"lrr,ent-w»goverm‘nent relationship. A management
report summarizing this evalnation will be drafted by suthors selected by both the
tribes and the state. The report will include mutually acceptable stratepies and

“

agreements to outline tasks, overcome shstacles, and achieve ‘gpecific goals.

The parties recognize that a key prmcmif— of ti:c ir re dtionship is a requirement that

individuals working to resolve issues of mutual concsrn are accountabie to act in a

mwanner consistent with this accord.

I'he Governor’s Advisor on State-Tribal Affairs is accountable to the governor for
m pk::n ntation of the accord. Tribal coordinators within the executive
iepariments are accountable to the governor through the director of their




under state or f‘eder 2] law. Through thi

collective aum't """ successiully rezolve 1s

d S(ﬁbei m this accord p‘*o*'zaes increased ability to solve
reselution of all issuwes, Therefore, inherent in

p1 ob|9 ms, it likely wi 11 .
their relationship ie the 'r'i&'-hl, (‘-?Dach af the pariies to elevat(—t an issue of importance

to any decision-making durh ity of another party, including, whe

that partv’s executive office,

ré appropriat

Representatives of th

e signatory parties have execuied this accord on the date of
October 28, 2002, and upor itz taking effect agree to be duly bound by its
commitments. This accord iz effeciive as between th{ state of Michigan and each
individual signatory tribe at such time as the accord is approved pursuant to the
pplicable ratification proce f that tribe. Upon fribal approval, sach tribe shall

send notice of approval to the Office of the Governor for filing with the Office of the

ecretary of State of Michigan. This accord continues in ef"v" uniess modified by
ual agreement or terminated by any party. In the event that one or more tribal
signatorisg, -but iess than all tribal signatories, terminates their participation in the
accord, the accord shall continue in effect between the sta te nd remaining tribal
signatories.
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MENOMINEE INDIAN TRIBE OF WISCONSIN

CHAIRMAN’S OFFICE

P.O. Box 910
Keshena, Wl 54135-0810

December 13, 2018 ***Via Electronic Mail & USPS™*

Michigan Department of Environmental Quality
Aittn: C. Heidi Grether, DEQ Director

P.O. Box 30473

Lansing, Ml 48908-7973

RE: Meaningful Tribal Consultation

Dear Ms. Grether,

My name is Joan Delabreau and | serve as the Tribal Chairwoman of the Menominee Tribal Legisiature. | am
writing to express my concern regarding the interpretation by staff of the Michigan Department of
Environmental Quality of what constitutes *meaningful tribal consultation.” it is the position of the Tribe that
the Michigan Department of Environmental Quality, and by exiensicn the State of Michigan, has not honored
its own pledge to engage affected Tribes in decisions that adversely affect our cultural resources. Specifically;

1.  The Michigan Department of Environmental Quality acting under authority delegated to them pursuant
to the Memorandum of Agreement between the Michigan Department of Environmental Quality and the
United States Environmental Protaection Agency, Region 5, Administration of Section 404 of the Clean
Water Act by the State of Michigan, has not adequately engaged with the Tribe in meaningful tribal
consultation. “Meaningful consultation means tribal consultation in advance with the decision maker or
with intermediaries with ciear authority to present tribal views” fo the agency decision maker. Lower
Bruje Sioux Tribe v. Deer, 811 F. Supp. 395, 401 (D.S$.D) 1995) (citing Hoopa Valley Tribe v. Christie,
812 F. 2d 1097 (9" Cir. 1987) (emphasis added.) Meaningful consultation thus usually comprises of a
meeting or series of meetings, during which the federal agency or its delegated authority notifies the
tribe of the proposed action and justifies its reasoning. /d. The tribe may then iesue a motion of support
for the decision, or reject the decision, pursuant to tribal law or procedure. id.

This concern comes on the heeis of the pending decision to approve various permits required for Aquila
Resources, Inc.’s request to mine the Back Forty, located in Menominee, Michigan. This area is of great
significance to the Menomines Indian Tribe due to our historical and modern day connection to this territory.
Additionally, this territory is the home to sturgeon, wild rice, burial sites and cultural items of significance to the
Menominee peopie. To be clear, the current status of engagement with the Tribe has failed to appropriately
and adequately address the Menominse Tribe's Leadership, who is by mandate of the Tribe's Constitution, to
be the only spokesperson for the Menominee Indian Tribe. Rather than engage the Tribe’s Leadership, it
appears that the Michigan Depariment of Environmental Quality has considered indiscriminate contacts with
individual members of the Menominee Tribe and staff who are employed by the Tribe, as meeting the threshold
of the original intent of “meaningful tribal consultation.”

To be clear. my expectation ie that any informal communication with tribal members or staffers, or a single
unofficial meeting with the tribe, is not meaningful consultation. Rather, the Menominee Indian Tribe of
Wisconsin should be formally notified of any proposed action by the responsibie agency and the responsibie
agency should formally justify its reasoning. The Tribe will then send an official response in writing.
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Furthermore, with regard to the Mencominee Tribe's concerns regarding our ancestral place of origin, the
identification and repatriation of Menominee tribal cultural items, and the impact an the health of the
environment and water, | ask for meaningful consultation with the appropriate decision-maker throughout the
long process under the authority of the EPA’s own regulations and policies in accordance with Executive Order
13175-Consultation and Coordination with indian Tribal Governments and EPA Policy on Consuftation and
Coordination with Indian Tribes respectively,

I would like thank you for your immediate attention to this very imporiant issue and request a written response.
if you have any questions, please contact me at your earliest convenience.

Sincerely, N
AN Lo bakit b en

Jozn Delabreau
Menominee Tribal Chairwoman

Cc:

Joe Maki, Michigan DEQ, District Geologist

Dr. Dean Anderson, Michigan State Historic Preservation Office, State Archeologist
Rick Snyder, Michigan Governor

Robert Kaplan, EPA Region 5, Administrator

Barbara Wester, EPA Region 5, Associate Regional Counsel

Kestutis Ambutas, EPA Region 5, Tribal Affairs Director

Curtie Sedlacek, USACOE, Detroit District

Tom Melius, USFWS, Regional Director

Katie Steiger-Meister, USFWS-GLRI '

Larry Roberts, Department of Interior, Assistant Secretary of Indian Affairs

Reid Ribble, House of Representatives — Wisconsin’s 8th Congressional District
Tammy Baldwin, U.S. Senator, Wisconsin

Ron Johnson, U.S. Senator, Wisconsin

file





